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or must he make compensation out of it to the disappointed
devisee ?
Privileged This situation was possible in England prior to 1837 in a
urely domestic case, for, until the law was altered by the Wills
Act, the formalities necessary for a valid will varied according
as the subject-matter of the disposition was realty or personalty.
In this state of the law it was established as early as 1749 *n
Hearle v. Greenbank1 that, if a testator devised his English
freeholds to a stranger and bequeathed legacies to the heir-at-
law in a will that was valid as to personalty but void as to realty,
the heir was not bound to elect, unless there was an express
direction that anyone who disputed any part of the will should
forfeit all benefits.2 He was entitled both to the land and to the
legacies. Although this situation can no longer arise in the case
of an English will disposing of English property, it may well
do so where the testator is domiciled abroad. Suppose that:
A testator domiciled in Italy makes a will by which he devises his
English entailed interests to X and bequeaths a legacy to T^ who is his
heir-at-law according to English law. The will is formally valid by
Italian law but ineffective by English law.
In such a case as this it has been held, following the principle
of Hearle v. Greenbank^ that the English heir is not put to his
election.3 He can claim the land as heir against the invalid
will of realty, and retain the legacy under the bequest which,
since its validity falls to be determined by the lex domicilii^ is
invulnerable. This is an example of that 'special tenderness*
which the courts have always shown to the heir-at-law of
English land,4 though now that the heir has been abolished for
fee simple estates in England it is doubtful whether a similar
indulgence will be extended to those relatives who are entitled
to the residuary estate of an intestate person. It is an inequitable
privilege established by the courts at a time when they parti-
cularly favoured the heir-at-law and frowned upon any attempt
to defeat his rights.
Foreign     This tenderness has never been shown to a foreign heir, i.e.
edTo *° tile lieir entitled to take foreign land under the rules of
elect intestate succession recognized by the lex situs. The attitude
of English law with regard to election in a case of this sort can
1	(I749)> i Ves. Sen. 298.
2	Boughton v. Boughton (1750), 2 Ves. Sen, 12.
3	In re de Vine, [1915] i Ch. 920.
4	In re Ogilvie, [1918] i Ch. 492, 496, per Younger J.

